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INSTRUCTIONS ON COMPETITION
SAFEGUARDS IN THE TELECOMMU-
NICATIONS SECTOR

1. Commencement

a. In exercise of the powers conferred upon 1t
by articles (6-e,b) of the Palestinian Telecom-
munications Law No.3/96 (Act) that permits the
Ministry of Telecommunications & Information
Technology “Regulator” to regulate the telecom.
Sector and to encourage the investment in the
sector on competitive bases.

b. Section 8-2 of annex 2 (Anti-Competitive
Practices) in the Interconnection Instructions is-
sued by the Ministry and adopted by the Council
of Ministers gives the Ministry the right to spec-
ify the anti competitive practices and conducts in
the telecom. Sector.

c. In accordance to the above sections 1-a and

1-b the Ministry published “Instructions” to as-
sess any potentially anticompetitive conduct.
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2. Scope of Instructions
The Regulations made to provide a regulatory
and guidelines framework for the promotion
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of fair competition in the communications sec-
tor, and protection against the misuse of market
power or other anti-competitive practices.

3. Objectives of the Instructions

a. The Instructions set out the framework which
the “Regulator” adopts to assess any potentially
anticompetitive conduct in communication mar-
kets and also summarize the procedures which
the “Regulator” follows in investigating cases
and imposing remedies.

b. Provide further guidance on the standards and
procedures which the “Regulator” will apply in
determining whether particular conduct consti-
tutes substantial lessening of competition.

c. Clarify what agreements or practices the
“Regulator” considers to be anti-competitive

d. Provide further guidance on the standards
which the “Regulator” will apply in determining
whether a Licensee has a dominant position in
one or more communications markets.

e. Clarify what conduct the “Regulator” will
find to be an abuse of dominance.
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f. Provide further guidance on merger, acquisi-
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stances; and

2. Periodically, every two years following formal
consultation with all Licensees.

h. Assist in the analysis of competition in dispute
resolution proceedings such as when a Licensee
brings a dispute before the Regulator in respect
of another Licensee’s anti-competitive behavior.

4. Application of the Instructions

a. These Instructions apply to all Licensees
and any other providers of communications
services in Palestine and Licensees shall
remain subject to any conditions regarding
anti-competitive conduct set out in their li-
censes unless otherwise provided for

herein.
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b. For the avoidance of doubt, if any inconsis-

tencies arise between any license terms and con-
ditions and these Instructions, these Instructions

will prevail.

5.Considerations used with regard to substan-

tial lessening of competition

The “Regulator” in any guidelines or Instructions

in assessing whether any conduct constitutes
substantial lessening of competition (anti-com-

petitive conduct), shall consider the following:
a. Definition of the relevant market or markets.

b. The conduct or action, which can either actu-

ally or potentially affect the level of competi-

tion;

c. The purpose of the alleged conduct;

d. Impact or effect of the conduct on existing

competition in the identified markets as com-

pared to the conduct or competition expected

without the anti-competitive conduct.

e. Impact of the conduct on further market entry.

f. Impact of the conduct on consumers,
including the availability and pricing of prod-

ucts and services.

g. Degree of interference with competition that

results in identifiable injury to

consumers.
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6. Market Definition
1. The market will generally be defined in four
dimensions:

a. Product or service, 1.e. services supplied and/
or purchased.

b. Geographic, i.e., the geographic area to or
from which the services are supplied or pur-
chased.

c. Functional, i.e., the level in the production or
distribution chain at which the services are sup-
plied or purchased; and

d. Temporal, i.e., the supply and purchase of ser-
vices with reference to time.

2. In defining a product market, the “Regulator”
shall consider specific information about the ser-
vices and products available that may be includ-
ed in that market, especially information about:

a. The extent to which consumers of those ser-
vices and products demonstrate

a willingness to substitute one service or product
for another because of, for example, their
characteristics and prices; and

b. The development of these products and ser-
vices in Palestine.
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7. Product Markets

a. The Regulator will determine the relevant
product markets and its boundaries by determin-
ing what products or services are close substitutes.
The Regulator will do this by looking at:

1. demand-side substitution (i.e. what products or
services are close substitutes from a buyer’s per-
spective; and

2. Supply-side substitution (i.e. what products or
services are close substitutes from a supplier’s
perspective).

b. The standard approach to define competition is
to apply the “hypothetical monopolist” (HMT) or
the “small but significant, non-transitory increase
in price (SSNIP)” which takes into account the-
significance of supply-side and demand-side sub-
stitution.

c. “HMT” means the Hypothetical Monopolist
Test, an economic analytic technique for defin-
ing product markets that, beginning with the nar-
rowest possible definition of the market being
analyzed, determines if a hypothetical monopolist
could implement a SSNIP without losing net rev-
enue due to customer substitution of alternative
products or services. The HMT adds products or
services to, or deletes products or services from,
the market being analyzed until the SSNIP be-
comes profitable for the hypothetical monopolist
and there are accordingly no remaining close sub-
stitutes.
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d. In applying the SSNIP test, the Regulator
will apply a small but significant price increase
to mean an increase of 5%to 10%relative to the
competitive price level. “Non-transitory” is nor-
mally assumed to mean that the price rise will
approximately last for one year.

8. Designation of Dominant Licensees.

8-1 Criteria for determination of dominant
position

1. According to article 1-3-3 and articlel. 3-c
of Interconnection Instructions the “Regulator”
will determine which Licensees are ‘Dominant
Licensees. The “Regulator” shall apply the stan-
dards and processes of identifying those Licens-
ees that are in a dominant position. A dominant
position means substantial market power in one
or more specifically defined communications
markets such that, they have the ability to uni-
laterally prevent or restrict competition through,
for example, restricting output, raising prices,
reducing quality or otherwise able to act inde-
pendently of competitors or consumers. For the
avoidance of doubt, the holding of a position
of dominance is not prohibited; rather it is the
abuse of such a position that is prohibited under
these Instructions.
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2. In determining whether a Licensee is in a

dominant position, the “Regulator” may, con-
sider a range of market circumstances or criteria,
but shall consider one or more of the following
factors:

a. The market share of the Licensee, determined
by reference to revenues, or volumes of sales,
numbers of subscribers.

b. The overall size of the Licensee in compari-
son to competing Licensees particularly any re-
sulting economies of scale or scope that permit
the larger, Licensee to produce products or ser-
vices below cost

c. The market power of the Licensee, where
market power refers to the ability to profitably
maintain prices above competitive levels for a
significant period of time.

d. Control of network facilities or otherinfra-
structure, access to which is required by compet-
ing Licensees and that cannot, for commercial
or technical reasons, beduplicated by competing
Licensees,

e. The absence of buying power or negotiating
position by customers or consumers, including
substantial barriers to switching service provid-
ers,
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f. Ease of market entry, and the extent to which
actual or potential market entry protects against
the exercise of market power such as raising
prices.

g. The rate of technological or other change in
the market, and related reasonably predictable
effects for market entry or the continuation of a
dominant position,

h. Absence or presence of competitors and po-
tential competition in the market,

1. Barriers to expansion in the market,

j. Regulatory or technological advantage or su-
periority,

k. Economies of scale and/or scope including
relationships with affiliated Licensees

L. Vertical integration, and
m. Network effects, including the geographic

availability of its services in the relevant market..
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3. A Licensee with a market share; in which
only two (2) Licensees participate, of 40% or
more of a relevant market shall be presumed
'to be dominant in that market.A Licensee with
a market share; in which more than two (2) Li-
censees participate, of 25% or more of a relevant
market shall be presumed to be dominant in that
market. The presumption of dominance can be
overcome by consideration of evidence estab-
lishing that the Licensee does not have the abili-
ty to control and affect the activity of the market,
based on factors including, but not necessarily
limited to the factors listed in subparagraph 2 of
this Article.

8-2 Abuse of a Dominant Position

1. The Licensee in a dominant position shall not
abuse its position, an abuse of dominance occurs
when a dominant Licensee:

a. Adopts predatory or exclusionary business
practices, for example, by foregoing profits and
incurring losses in the short term with the pur-
pose or effect of strengthening its own market
power and eliminating or substantially lessen-
ing competition or excluding competitors in any
market; and
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b. Has sufficient market power to behave inde-

pendently of its competitors, customers and ulti-
mately, end-users.

2. In determining whether a Licensee can act
“independently” ( referred to in clause 8-2(1) ),
the Regulator will have regard to what competi-
tive constraints the Licensee faces. If the Regu-
lator considers that those competitive constraints
are not sufficient, the Licensee will be regarded
as having theability to act independently of its
competitors.

3. In determining whether Licensee has com-
mitted an abuse of its dominant position, the
Regulator will first define the relevant market
and then evaluate the competitive conditions
within the market with the alleged abusive con-
duct compared to the competitive conditions in
the market without the alleged abusive conduct.

4. The following examples of specific unilateral

behaviors and/or practices may be prohibited as
abuses of dominant position:
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a. Predatory Pricing

1. Predatory Pricing describes situations where
a carrier or carriage service provider (CSP) with
a dominant position in a telecommunications
market takes advantage of that power to sacri-
fice short-term profit by setting prices below the

cost of production with the purpose or effect of _lxl

removing or reducing competition. Such pric-
ing practices may increase long-term profit, if
the carrier or CSP can price above marginal cost
of production once the competition has been re-
moved or substantially reduced.

2. He “Regulator” may require a Licensee that (»

is the subject of predatory pricing allegation to
submit internal cost information to the “Regula-
tor”, with the confidentiality of the information
protected in accordance with the terms of its
License. Any failure by the Licensee to submit
such requested cost information may result in a
presumption of abuse of dominance against the
Licensee.

3. The Regulator may use the cost information
provided to the Regulator under section a-(2)
above to assess the Cost.

4, If the Licensee’s prices are below the cost, the
Regulator will consider the Licensee’s prices to
be predatory unless rebutted by the Licensee.
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b. Price discrimination

1. Price discrimination involves applying dif-
ferent prices (or other conditions) to equivalent
transactions when there is no underlying cost
differential with the purpose or effect of elimi-
nating or substantially lessening competition in
a market. It may consist of:

a. charging different prices to differentcus-
tomers, or categories of customers, for the same
product or service where the differences in price
do not reflect corresponding differences in quan-
tity, quality or other characteristics of the prod-
ucts or service supplied;

b. charging the same price to different custom-
ers, or categories of customers for the same
product or service, even though the costs of sup-
plying the product or service are very different

c. In analyzing whether the discrimination is
harmful to customers or the market the “Regula-
tor” shall undertake such an analysis on a case-
by-case basis based upon the extent and duration
of the practice.

2. For the avoidance of doubt, price discrimi-
nation may constitute an abuse of a dominant
position when a dominant Licensee charges dif-
ferent prices to similarly situated customers for
the same product, with the purpose or effect of
eliminating or substantially lessening competi-
tion in a market.
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¢. Bundling and tying

1. Bundling or tying refers to the situation where
two or more products or services are sold as a
single package and the customer is forced to pur-
chase a bundled or tied product through technol-
ogy or confract rather than just the service they
want in the situation that for at least one of the
products.

2. The price of the bundled package is usually at
a discount to that of acquiring given amounts of
the products separately, and a consumer is likely
to receive only one bill for all of the services pro-
vided in the bundle.

3. Bundling or tying arrangement is presump-
tively not harmful to competition where the bun-
dled elements are available separately and are
priced in cost-based manner.

4. When evaluating whether a bundling or tying
arrangement is anti-competitive the “Regulator”
shall consider the following factors:

a. Whether the alleged violator is a dominant Li-
censee in the relevant market,

b. Whether the Licensee is a dominant provider
of at least one of the products or services at is-
sue, or whether the alleged service is subject to
competition,

¢. Whether the “tied” or bundled product or ser-
vice faces competition,

d. Whether the product is regulated or unregu-
lated
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e. Whether (in the case of wholesale services)
separate wholesale services are bundled such
that some wholesale services for which the Li-
censee is dominant are available only with other
services that could be supplied by a competing
Licensee,

t. Whether there are any economies of scope
that should be considered.

g. Whether the tied products or services are
technologically distinct; and

h. Whether there is an overlapping ownership/
control between service providers providing
those products or services.

d. Discrimination in supply of services to
competitors

1. As with price discrimination, other types of
discrimination in the supply of services to com-
petitors may result in an abuse of dominance.
Discrimination in the supply of services can
arise where the Licensee applies different terms
andconditions to equivalent transactions. For in-
stance, a Licensee may impose discriminatory
terms for access to an essential facility. Whether
such discrimination amounts to an abuse will de-
pend on whether it has the purpose or effect of
eliminating or substantially lessening competi-
tion or excluding competitors.
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2.In determining whether certain conduct in re-
spect of refusal to supply is discriminatory, the
Regulator will apply the following test:

a. Whether the differences in the transaction
conditions offered to two separate reflect rele-
vant differences or similarities between custom-
ers’ circumstances; and

b. If the differences cannot be objectively justi-
fied by relevant differences or similarities in the

customers’ circumstances, the Regulator will

consider the conduct as discriminatory conduct
that has or is likely to eliminate or substantially
lessen competition.

3.The Regulator will consider differences in
respect of the following service characteris-
tics as unduly discriminatoryconduct:

a. Product information availability;
b. Product functionality;

¢. Performance;

d. Availability;

e. Difference in the provision or access o
information;

f. Lead times;

g. Fault repair times;

h. Frequency of faults;

1. Earlier provision of a product to a
customer before others.
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e. Cross subsidization
1. Cross subsidization; a situation where an op-

erator that dominates one market increases or 4

maintains its prices above costs in that market,
and use these excess returns from the dominant
market to sustain lower prices in other more
competitive markets. Consequently, a dispropor-
tionately large share of the costs of the operator’s
entire business can be recovered from the mar-
kets the operator dominates.

2. Cross-subsidization can be a significant barrier
to effective competition since without the ability
to cross-subsidize its own competitive services,
an economically efficient new entrant may be
unable to match the incumbent’s low prices in
competitive markets, and may be forced out of
business.

3. The “Regulator” may require a Licensee that
is the subject of an anti-competitive cross-sub-
sidization allegation to submit internal cost in-
formation to the “Regulator” with the confiden-
tiality of the information protected in accordance
with the terms of its License. Any failure by the
Licensee to submit such requested cost infor-
mation may result in a presumption of abuse of
dominance against the Licensee.
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4. The “Regulator” may ask a dominant Licensee
to perform an Accounting Separation to inform
any assessment of cross-subsidization. Further, it
may also help to identify other forms of anticom-
petitive behavior.

f. Price squeezing

1. “margin squeeze” or “vertical price squeeze”
is the practice that can occur when a vertically
integrated Licensee or its affiliate competes in a
market, and the Licensee is also a dominant sell-
er to its competitors of a critical input, A margin
squeeze may arise where the dominant Licensee
sets either an input or retail price, or combina-
tion of the two such as falling retail prices and
raising interconnection prices, with the purpose
or effect of eliminating or substantially lessening
competition or excluding competitors from the
downstream market.

2. In assessing whether a margin squeeze exists,
the Regulator will consider whether the domi-
nant Licensee is:

a. Dominant in the relevant market for a product
which is a critical input for a service in a market
in which the alleged violator is vertically inte-
grated and also competes;
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b. Charging a combination of input prices to
customers/downstream competitors and prices
in the downstream market (i.e. the margin) such
that downstream competitor, at least as equally
efficient as the dominant Licensee, cannot oper-
ate profitably,

¢. The margin referred to in (b) will exist or has
existed for a sufficiently long duration such that
it can be said to have the purpose or effect of
eliminating or substantially lessening competi-
tion or excluding competitors from the down-
stream market.

3. In addition, the “Regulator” will need to be
satisfied that a competitor is:

a. Buying important inputs from its dominant
Licensee rival at prices that exceed reasonable
levels thereby inflating its costs;

b. Unable to reasonably find or purchase
effective substitutable inputs from other sources;
and

c. Reasonably efficient, with a cost structure that
would reasonably allow it to survive in the mar-
ket in the absence of the dominant provider’s al-
legedly abusive practice.
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4. In determining whether a margin squeeze ex-
ists, the “Regulator” shall apply an imputation
test that compares the retail price of a dominant
firm for a particular service to the sum of its
price for the wholesale service and the incremen-
tal costs of providing the retail service (such as
marketing, billing and collection).

5. For purposes of applying the imputation test,
the “Regulator” may require theLicensee that
is the subject of a margin squeeze allegation to
submit internal cost information to the “Regu-
lator”, with the confidentiality of the informa-
tion protected in accordance with the terms of
its License. Any failure by a Licensee to submit
such requested cost information may result in a
presumption of abuse of dominance against the
Licensee.

(The purpose of the imputation test will be to
establish whether or not the vertically integrat-
ed dominant Licensee has set a price for a final
product so that the revenue itreceives from the
sale of that product is less than the price of the
relevant input as seen by the dominant Licens-
ee’s competitors plus the incremental costs of
any additional value-added services requires for
the product.)
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g. Refusal to supply

1. A refusal by a dominant Licensee to sup-
ply a product or service to an existing customer
may amount to an abuse where the Licensee can
provide no legitimate

justification for the behavior, including where
the refusal to supply:

a. Relates to a supply of a product or service that
is objectively necessary to enable effective com-
petition by another Licensee in the downstream
market;

b. Islikely to lead to the reduction or removal of
competition in the downstream market; and

c. Islikely to lead to consumer harm.

2. The Regulator will consider the criteria set
out above in respect of refusal cases that:

a. Disrupts previous supply; and

b. Relates to a service product that has not previ-
ously been supplied by the dominant Licensee.

3. For the avoidance of doubt, the Regulator
is likely to find the disruption or termination of
an existing supplyarrangement as amounting to
abuse.

4. The “Regulator” considers that legitimate
justifications would include, for instance,
poor credit worthiness of a customer safety
reasons, protection of network integrity or a
lack of capacity.
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5. Refusal to grant access to an “essential facil-
ity” at reasonable prices may also result in an
abuse of dominance.

6. The “Regulator” considers that a facility will
generally be viewed as essential if access to it is
indispensable in order to compete in a telecom-
munications market and duplication is impos-
sible or extremely difficult owing to physical,
geographic or legal constraints In general, own-
ership of an essential facility will confer a domi-
nant position, to which refusal of access might
constitute an abuse.

h. Refusal to deal

1. Dominant Licensee shall not engage in  a “re-
fusal to deal,” examples of which include:

a. unilateral refusal to deal with an actual or
potential competitor for the supply of goods or
services necessary for market participation and/
or the emergence of new markets or new prod-
ucts, and

b. a concerted refusal to deal, meaning a deci-
sion made by the dominant Licensee jointly with
one or more Licensee not to deal with a third
party, with the purpose or effect of eliminating
or substantially lessening competition from, or
excluding the third party, from a market.
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2. In assessing whether a particular refusal to deal
is an abuse of dominance, the Regulator shall
consider, on a case-by-case basis the relation-
ship between the dominant Licensee and those
seeking supply sharing or other dealings with
the dominant Licensee, whether the agreement is
unduly biased in favor of the dominant Licensee,
and whether any existing supply agreement be-
tween the dominance Licensee and those seeking
supply sharing or other dealings with the domi-
nant Licensee is unduly biased in favor of the
dominant Licensee (or so onerous as to amount
to a constructive refusal to deal), and whether
there are any legitimate justification for such a
bias.

9. Collusion

9-1 Anti-Competitive Agreements

1. All Licensees must submit to “Regulator” a
copy of any written agreements entered between
them.

2. The “Regulator” may, review any agreements
or practices between Licensees or between Li-
censees and third parties, including joint-venture
or similar collaboration agreements,
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3. The following types of agreements entered
into by a Licensee will be deemed to have the
purpose or effect of eliminating or substantially
lessening competition:
a. price fixing agreements, pursuant to which,
competing Licensees agree on or otherwise ma-
nipulate consumer prices;
b. bid-rigging, pursuant to which, competing Li-
censees manipulate the prices or conditions in
what should otherwise be a competitive tender
process;
c. market allocation agreements, pursuant to
which, competing Licensees allocate geographic
or product markets amongst themselves, exclu-
sive dealing agreements, pursuant to which, a
Licensee, either:

1. Enters into an agreement with another party,
for the supply of products or services on an ex-
clusive basis and / or;

2. Tries to foreclose its competitors by hindering
them from selling to customers through use of
exclusive purchasing obligations or rebates,

3. And where such exclusivity has or may have
the purpose or effect of eliminating or substan-
tially lessening competition.
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4. Resale price maintenance, pursuant to which,
a Licensee that supplies a competing service
provider with products or services, attempts to
impose restrictions on the prices charged by that
service provider to consumers.

5. When evaluating whether particular agree-
ments are collusive and anti-competitive, the
“Regulator” shall consider the following factors:

a. the number of Licensees who are party to the
agreement,

b. the relative degree of market power of the par-
ties, both individually and combined,

c. whether substitute technologies and/or prod-
ucts exist outside of the agreement,

d. whether the terms of the agreement are highly
restrictive for one of the parties,

e. whether the terms of the agreement are anti-
competitive on their face,

f. the duration of the agreement,

g. the economic rationale and commercial justifi-
cation (if any) for the agreement, and

h. The likely impact and effect of the agreement
on competition in the relevant market.
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16. Review of Mergers, Acquisitions, Take-
overs and Strategic Alliances for Anti-Com-
petitive Effects

1. Consistent with conditions of licenses
granted to public network operators, no
Licensee shall be authorized to acquire or
transfer, directly or indirectly, an interest in
or Control of a License if the effect of such
acquisition or transfer of an interest in or
Control of a License is to eliminate or sub-
stantially lessen competition or to tend to
create a dominant position in a market.

2. The Regulator will not approve any:

a. Changes of Control of the Licensee requiring
prior notification; ‘

b. Any change of shareholding requiring Regu-
lator approval under existing License terms and
conditions;

c. Merger, acquisition, takeover or strategic al-
liance in the communications sector requiring
Regulator approval (collectively referred to
as “the proposed transaction”), where the pro-
posed transaction will eliminate or substantially
lessen competition and/or result in the creation
of a dominant poéition in a market. In applying
the substantial lessening of competition test, the
Regulator will first define the relevant market(s)
and then evaluate the competitive constraints on
Licensees with the proposed transaction com-
pared to the situation that would be expected
to prevail without the proposed transaction (the
counterfactual).
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3. In determining whether a proposed transaction
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may, result in a substantial lessening of competi-
tion or any dominant position, the “Regulator” (1 e S je sl 3la 5 dudlial

shall, apply the following standards:

a. whether the transaction is between two
Licensees in the same product and geographic
market,

b. whether the transaction shall alter the propor-
tional allocation of market shares held by Li-
censees in the relevant market,

c. whether the resulting Licensee shall remain or
become dominant in a relevant market,

d. whether the products or services provided by
the resulting company are offered competitively
by other providers in the market,

e. whether the transaction is likely to provide
any public benefit, including any substantiated
efficiencies likely to be accomplished with the
proposed transaction and unlikely to be accom-
plished in the absence of the proposed transac-
tion and where such efficiencies are likely to be
passed on to customers including production ef-
ficiencies, product and services innovation and
lower costs to consumers. »

f. whether competitors’ property, licensing of
technology, shared research and development or
similar activities shall be negatively affected by
the transaction, and
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g. whether the proposed transaction shall result
in the substantial lessening of competition in the
relevant telecommunications market.

4. In determining whether a proposed transac-
tion may result in a substantial lessening of com-
petition or any dominant position, the Regulator
shall apply the following review procedures:

4.1. The Licensee shall, submit a written noti-
fication and request for approval, at least sixty
(60) days, prior to the completion date for the
proposed transaction, to be accompanied by at
least, the following information:

a. the identification of all persons involved n
the transaction, including buyers, sellers, their
shareholders and affiliated companies, and any
persons, having a greater than 5% ownership in-
terest in all such persons;

b. a description of the nature of the proposed
transaction, including a detailed analysis of the
resulting scheme of arrangement and summary
of its commercial terms;

c. financial information on the persons involved
in the proposed transaction, including their an-
nual revenues from all communications mar-
kets, identified by specific markets, the value of
assets allocated to communications businesses
and copies of any recent annual or quarterly fi-
nancial reports;
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d. a description of the communications markets
in which the persons involved in the proposed
transaction operate; and

e. a description of the effects of the transaction,
on the control of network facilities or related
infrastructure, including any interconnection or
access arrangements with other Licensees.

f. For the avoidance of doubt, clause 4.1 only
applies to the Licensees and not Licensees’
shareholders.

4.2. The “Regulator” may request additional in-
formation from the parties making the applica-
tion at any time and may also seek information
from and views of other interested parties con-
cerning the application.

4.3. Within thirty (30) days of receipt of a fully
completed application, including any additional
information requested by the “Regulator”, the
“Regulator” will either:

a. approve the proposed transaction without
conditions;

b. approve the proposed transaction with such
conditions as the “Regulator” determines are
necessary, to prevent or compensate for any
substantial lessening of competition, resulting
from the transaction;

c¢. deny approval of the proposedtransaction;
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d. issue a notice initiating an inquiry or oth-
er public proceeding, regarding the proposed
transaction, and following such proceeding, the
“Regulator” may, take one of the actions de-
scribed in subparagraphs (a), (b) or (¢) above.

11. Remedy of Anti Competitive Practices
11.1 Various remedies the “Regulator” may im-
pose on a Licensee following a finding that the
Licensee has breached the anti-competitive con-
duct Instructions: |

1. Directions

If the “Regulator” determines that in a particu-
lar case, or in a number of cases, the actions or
activities of a Licensee constitute an abuse of its
dominant position or an anti-competitive prac-
tice, within the meaning of these Instructions, in
addition to any other action or remedy provided
for under these Instructions the “Regulator”
may issue a direction to:

a. require one or more persons named in the
direction, to take one or more of the following
actions:

(1) cease the actions or activities, specified in the
direction immediately, or at a time prescribed in
the direction, and subject to such conditions as
are prescribed in the

direction; or
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(2) make identified changes, in actions or ac-
tivities specified in the direction, as a means
of eliminating or reducing the abusive or anti-
competitive impact;

b. require the Licensee involved in the abu-
sive actions or anticompetitive practices, and
the persons affected by such actions, activities
or practices, to meet and attempt to determine
remedies to prevent, eliminate or compensate
for such actions, activities or practices, and to
resolve any remaining dispute;

c. require the Licensee, to pay compensation to
persons affected by its abusive actions or anti-
competitive practices;

d. require the Licensee responsible for the abu-
sive actions or anticompetitive practices speci-
fied in the direction, to publish an acknowledge-
ment and apology, for such actions or practices,
in one or more newspapers of general circula-
tion and,

e. require the Licensee, to provide periodic
reports to the “Regulator”, to assist in deter-
mining, whether the actions or practices are
continuing and to determine their impact on
communications markets, competing Licensees
and consumers.
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2. Financial penalties

“Regulator” may impose financial penalties on
the licensee for failure to comply with the anti-
competitive conduct Instructions. The amount
of the financial penalties will be determined in
accordance to the Act or Bylaws.

3. Warnings

a. The “Regulator” will issue a public warning
to a Licensee which has breached the anticom-
petitive conduct provisions when, in the opinion
of the Regulator”, a stronger penalty is not justi-
fied by the circumstances of the case.

b. The Regulator, in any public warning will
make it clear whether the warning is a final
warning and what consequences will follow if
the final warning is not adhered to.

11.2 Factors considered by the “Regulator”
when imposing a remedy

Although there is no defense to a breach of the
anti-competitive conduct provisions, there are
a number of factors, set out below, which the
“Regulator” will take into account the nature,
seriousness and duration of the infringement
when imposing a penalty:

1. The “Regulator” will look more favorably
on a Licensee who has co-operated in a timely
manner with the “Regulator” in addressing the
Regulator’s concerns and has itself taken action
to remedy a breach.
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2. The “Regulator” will take into account any
evidence of the existence of compliance pro-
gram, which the Licensee is operating, when
imposing remedies. Licensees are encouraged _x
to develop in-house compliance programs so
that management and staff understand the
requirements of the anti-competitive conduct
provisions.

12.

1. The “Regulator” may, from time to time, is-

Final Provisions

sue additional rules, directions or guidelines on
any aspect of these Instructions, and either of
general application or specific to a proceeding.
2. All provisions in these Instructions which are
related to services prices shall be applicable on
the trade offers and discounts.

3. The Instructions will come into effect from
date it signed by the Minister.

4. These Instructions shall be strictly adhered
to by all Licensees, unless otherwise provided
for herein.

5. A Licensee has the right to object to any
rules, directions or guidelines that the Regulator
makes pursuant to these Instructions by submit-
ting a formal objection to the Regulator, setting
out its objections. The regulator will respond to
this objection within ten working days from the
date of receipt of the objection.
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6. The competition Instructions are drawn up
in both the English and Arabic languages pro-
vided that in the event of any conflict between
the Arabic language version and the English
language version, the English language version
shall prevail.
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