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PART 1

PRELIMINARY

Sherr tirle, commencement and appiication.

1. (1y This Actmay be cited as the Trade Marks Act, 1981 and shall come 1hito opesztion
on such date as the Minister may, by Notice In the Gazete, apppoint.



(2} Save as otherwise provided this Act shall apply to all trade marks, whether regi-
steped baiore or after the commencement of this Act,

Interpretation.

2. Inthis Act, unless the context otherwise reguires —

“assigoment” means transier by act of the parties concerned;

“Conventior” means the Paris Convention for the Protection of Indusirial Property
of March 20, 1883, and any revisions thersof to which the Government of Swaziland
1s of may become a parly;

“international classification’” means the classification according to the Nice Agres-
ment Concerning the International Classification of Goods and Services for the Pur-
poses of the Registration of Trade Marks, of June 15, 1957, as revised from time to
time;

Hnitations™ means any limitations of the exclusive right to the use of a trade mark
given by the registration of a person as proprietor thereof, including limitations of
that right as to the mode of use, as to use in relation to goods or services to be sold or
otherwise traded in any place 10 Swaziland or as to use in reldtion to goods or services
1o be exported to any market outside Swaziland;

“Minister” means the Minister Tesponsible for Justice; .
“pending trade mark™ means a irade mark which is the subject of an application for
registration; . )
“Register” means the Register of Trade Marks kept under the provisions of this Act;
“registered trade merk™ means a trads mark which is actually on the Register;
“registered user’’ means a person who ts régistered 23 such under section 42
“Registrar”’ means the Registrar of Trade Marks appointed under section 4;
“Regolations” means Regulations made upder section 14;

“trade mark” means any visible sign used or propesed to be used upor, in cormection
with or in relation to goods or services for the purpose of distinguishing in the course
of trade or business the goods or services of a person from those of another;

“Trade Marks Office” means the Trade Marks Office established under section 3;
“transmission” means transfer by operation of law, devolution on the personal repre-
sentative ol a deceased person and any sther mode of transfer not being an assignment ;
“use of a trade mark™ means, subject to section 29 and 30, use thereof iarelationto
goods or services 1n a printed or other visible representation;

“yisible sign” means any signh which is capable of graphic reproduction including a
word, name, brand, device, heading, label, ticket, signatore, Jetier, number, rehef,
stamp, szal, vignette, emblem, or any combination thereof.

PART I

ADMINISTRATION, THE REGISTER, FUNCTIONS AND POWERS
OF THE REGISTRAR, FEES AND POWERS OF THE MINISTER
Establishmenr of Trade Muarks Office.
3.  There shell be egtablished under the direction of the Minister an office to be called the
Trade MMarks Office.
Officers.
4. The Minister shall appoint —

(z) a Regstrar of Trade Marks who shell exercise the powers and perform the
duties assigned o the Registrar by this Act anéd who shzll be responsible for 1ts
administration;



(b) a Deputy Registrar of Trade Marks who shall, subject to the direction of the
Registrar, have all the powers conferred by this Act on the Registrar;

(¢} such other officers as may be necessary for carrving out the provisions of this
»
At

Seal of Trade Marks Office.

5. The Registrar of Trade Marks shall mainiain a seal which shall be affixed to certificates
and other documents as required by this Act.

Register of Trade Marks.

6. (1) Thereshall be kept at the Trade Marks Office a record calied the Register of Trade
Marks wherein shall be entered all registered trade marks together with —

(a) the names, addresses and trade or business descriptions of their proprietors;
{b) motifications of assigoments and transmissions:

(¢) the names and addresses of all regisiered users;

(d) disciaimers, conditions and limitations; and

{e} such other matters relating to registered rrade marks 2s may be prascribed.

{2) Subject to this Act, the Register shall, at 21 convenient times, be open to mspection
by the public, and certified copies of any entry in the Register shall be given to any person
requiting them on pavment of the prescribed fee.

Evidence.

7. (1) A certificate sealed and sighed by the Registrar and certifying that any entry which
nels required or euthorised by or under this Act to make has or has not been made,
or that any ether a¢t which he is so reguired or authorized to perform has or has
not been done, shall be prima facle evidence of the matters contained thereit.

{2) A copy of any entry in the Register or of ary document kept in the Trade Marks
Office or of any trade mark or an extract from any such Register or document, certified by
the Registrar and sealed, shall be admissible in evidence without further proof and without
production of the original.

Hearing before exercise of discretion.

8. Where any discretionary or other power is given to the Registrar by this Act or the
Regulations, he shall not exercise that power adversely to the applicant for registration, the
registered proprieior of the trade mark in question or a person having given notice of opposi-
tion without (if duly requested so to do within the prescribed time} giving to the applicant or
the registered proprietor or a person having given notics of opposition, as the case may be,
an gpportunity of being heard.

roceedings before Registrar.

9. Subject to section 10, evidence in any procesdings before the Registrar under this Act
shall be given by affidavit, but the Registrar may, if he thinks fit in any particular case, take
oral evidence on oath in Heu of or in addition 1o such evidence and may allow any witness to
be cross-examined on his affidavit or oral evidence,

Caths and AfFirmazion.

10.  Any person who is requited under this Act to take anv oath or to swear an afidevit
may, in lieu thersof, make an aeffirmatiod or declaration in accoréance with the law relating teo
affrmations or declarations in Swaziiand.



Power to Award Cogts.

11, Inall proceedings before the Regisirar under this Act, the Registrar shall have the power
to award Lo anv party such costs as he may consider reasonable and to direct how and by
which partes they are to be paid, and any such award may be enforced in the same mantier
as a judegement or order of the High Court.

12

Where under this Act or the Regulations —
{a) a fee is payable in raspect of the perfermance of any act by the Regisirar, the
Registrar shzll not perform that act until the fee has been paid; or

(b) a fer1s payable in respect of the doihg of any act by aty person other than the
Registrar, the act shall be deemed not to have been done untl the fe2 has beet
paid; or ’

(¢} afeeis pavable in respsct of the lodging of a documnent, the document shall be
s

deamed not to nave been lodged undil the {ee has Leen paid.

Publicetion in the Gazerze,

13.  Anything required to be published under this Act or the Regulations shall be published
in the Gazette.

Regulutions.

14. {1) The Minister may make Regulations, not inconsistent with this Act, prescribing
anything which under this Act 1z to be prescribed and generallv for the better cartying out of
the ebjects and parposes of this Act orto give force or effect to 1ts provisions or for ifs better
admimstration.

(2) Without prejudice to the generality of subsaction (1), Regulations made by the
Minister may provide for —

{a) regnlating the practice under this Act, including the service of documents:

{b) making or requiring copies of trade marks and other documents,

(¢} regulating the publishing and selling or distributing of coples of trade marks
and other documents;

(d) thefees which shall be pavable in respect of any upplicaticn, registration or any
other matter under this Act,

PART III

ACQUISITION OF THE EXCLUSIVE RIGHT TO A TRADE MARK

Acauisition of the Exdlusive Right.

13. (I} The sxclusive right to the use of a trade merk, as defined In section 25, shall be
acquired by registration in accordance with this Act,

(3) Regisirations of a trade mark shall only be granted to a person who has fuifilled the
conditions for regstratian.

-

Classificarion of Regisiration.
o =]

16.  Trade Marks shall be registered in rsspect of particular goods or services in one OF
mors classes of the Internationpal Clessification and any questlon aTising 28 fc the ciass
withinn which any goods or services fal] shzll be determined by the Registrar, whese decision

shall be nzl 2ad shall not be guesticned 1n any Court.
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PART 1TV
REQUIREMENTS FOR REGISTRATION

Distincriveness.
i7. (13 Inorder for a trad= mark to be registrable it shall be of a distinctive character,

{2} TForthe purpese of subsection (G} 2 trade mark shall be deemed to be of 2 distinetive
character if 1t 1s capable, in relation tc the goods or services in respect of which it is registered
or proposea to be registered, of distinguishing goods or services with which its proprietor is
or may be connected in the course of trade or business from goods ot services in the case of
which no such connection subsists, either generally or, where the trade mark is registered or
proposed to be registered subject to limitations in relation to use within the extent of the re-
gistration,

(37 Indetermining under subsection (2) whether a trade mark iscapable of distinguish-
ing the goods or services in question regard shall be had to the extent to which—

{a) the trade mark 15 inherentlv capable of distinguishing such goods or sarvices;

{b) by reason of the use of the trade mark or of any other circumstances, the trade
mark is, in fact, capable of distinguishing such soods or services.

Effect of fimitation or absence of colour.

18. (1) A trade mark may be limited in whole or in part 1o oae or more specified colours,
and in any such case the fact that 11 1s so limited shall be taken into consideration in deciding
on the distiactive character of the trade mark.

(2) If and so far as a trade mark is registered without limitation of coleur, it shall be
deemed to be registered for all colours,

Disclaimer,

19. If a trade mark contains matter common to the trade or otherwise of 2 non-distinctive
character, in deciding whether the trade mark shall be registered or, if already registerad, shail
remain on the Register, i1 may be required as a condition of its being registered or remaining
on the Regisier —

(z) that the applicant or the proprietor shall disclaim any right to the exclusive use
of anv part of the trade mark, or to the exclusive uee of all or any portion of
such trade mark as aferesaid, to the exciusive use of which he (s not entitled:; or

{b) tbat the applicant ¢r the proprietor shell make such other disclaimer as is
considered nacessary far the purposes of defining his rights under the registra-
tion, provided that no disclaimer on the Register shzll afiect any rights of
the proprietor of 2 trade mark except such as arise out of the registration of
the trade mark in respect of which the disclaimer is made.

Proathition af Kegistration.

20,  The fcllowing shall not be registrable —

{2} trade marks the use of which would be contrary to law or morality or which
would be Llely to decelve or cavse confusion as to the naturs, geographical or
other origin, manufacturing procsss, characteristics, or suitabiify for their
purpose, of the goods or services concsined,



(b} trade marks which consist solely of the shape, configuration or colour of the
goods or the containers thereof;

(c) trade marks which are identical with, or imitate the armorial bearines, flags
and ather emblems, 1mitials, parnes or abbreviations or initials of the name, or
official sign or hallmark of any State or of any intergovernmental international
organization or of any organization created by an intérnational convention,
unless authorized by the competent authority of that State or ipternational
organization;

(d) trade marks which constitute reproductions, in whole or in part, imitations
translations or transcriptions, lable to create confusion, of trade marks or
bustoess or company names which are wall known in Swaziland and belongto
third parties.

PART V

APPLICATION PROCEDURE, EXAMINATION, OPPOSITION AND
REGISTRATION

Application for registration of trade mark.

21. (1) Any person who or whose proposed registered user nses or proposes to use a trade
roark may apply for the registration of the trade mark.

{2) The application shall be made in writing to the Registrar as prescribed and shall
mnclude -

(a) the name and address of the applicant;
(b) the trade or business description of the applicant;
(c) areproduction of the trade mark;

(d) the particular goods or services in respect of which registration of the trade
mark is applied for, listed under the zpplicable classes of the International
Classification;

{e} anaddress for service within Swaziland, accompanied by a power of attorpey in
favour of a trade mark agent resident and{’ractising ih Swaziland;

{fy a declaration that the applicant or his proposed registered user is using or
- proposes to use the trade mark in Swaziland.

Priority under the Convention.

22. (1) Any person who has applied for protection for any trade mark in a country to
which the Convention eoplies or his legal representative or assighee (if such assignee is also so
quaiified), shall be entitled te claim the benefit of that earlier application and its registration
date in Swaziland shall be dzemed to be the same date as the date of the application in that
other couttry, provided that the application for registration is made withis six months from
the date of the earlier application.

{2) WWhere apphcations have been made for the registration of a trade mark in two or
mote couniries to which the Convention applies the period of six monthns referred to In sub-
section (1) shall be -eckoned from the date on which the ezrhier or earliest of those applicati-
ons was made,

(3) The application for the remstration of 2 trade mark under fhis section shall te
mads in the same manner as is required in the case of an epplication under this Act subject to
such other requiremsants as may be prescribad.



Information as to Foreign Application,

23. (1) The applicant shall, at the request of the Registrar, furnish him within the prescri-
bed time limit, with the date and number of any applicatien for a trade mark or registration
filed with a national industrial property office of another country or with a regional industrial
property office having comparable requirements for registration (in this Act referred to as
“a foreign application™ or “‘a foreign registration”) relating to the same or essentially the same
trade mark as that in the application filed with the registrar.

(2) The applicantshall, at the request of the Registrar, furnish him within the prescri-
bed time limit with the following documents relating to one or more of the foreign applicat-
ions or regisirations referred to in subsection (1) —

(a) a comy of any commmunication received by the applicant concerning the resuits
of any search or exammation carried out in respect of the foreign appheation;

(b} acopy of the trade mark as registered;

{c) a copy of any final decision rejectifg the foreign applicaetion or refusing the
registration rsquested in the foreign application or iovalidating the Torelgn
registration, '

(3) The documents furnished under this section shall be used solely for the purpose of

facilitating the examination of the application filed with the Repistrar ot of the registration
entered in the Register on the basis of that application.’

(4) The applicant shall have the right to submit cormnmeants on the docume=nts furnished
under this section.

Joint Proprictors.

24. (1) Where the relations between two or more persons interested ip 2 trade mark are
such that no one of them is entitled as between himself and the other or others to use it except——

(a) on behalf of both or all of them; or

{b} inrelation fo an article or service with which both or all of themn are connected
in the course of trade or busihess;

those persons may be registered as joint proprietors of the trade mark, znd this Act shall
have effect in relation to any rights to use of the trade mark vested in those persons as if
those rights had been vested in e sipgle person.

{2} Subject to subsection (1), nothing in this Act shall be constried as authorizing the
registration of a trade mark in respect of two or mare persons who use a trade mark indepe-
ndently, or propase so to use it, as joint propristors thereof.

Registration of parts and of series of trede marks.

25. (1) Where the proprictor of a trade mark claims to be entitled to the exclusive use of
any part thereof separatsly, he may apply to register the whole 2nd any such parts as separate
trade marks and each separate trade mark shall satisfy all the conditioas of 2a independent
trade mark and shall, if registered and subject to section 34(3)(d), have the validity and eJect
of an independent trade mark.

(2) Where a person claiming to be the propristor of several trade marks, mrespect of
the same goods or ssrvices or closely related goods or services which, while resembling each
other in the material particulars thereof, vet differ in respect of —

(a) statements of the goods or sarvices in relztion to which they are respectively
used or proposed to be used or;



{b) statements of number, price, quality or names of places or:

(¢) other matter of a non-distinctive character which doss not substantially affect
the identity of the trade mark or:

(4} colour,

seeks to register those trade marks, they may be remstered a5 z series in one registration.

Examination.

26. (13 Upon the Rling of an application for registration 2nd the payment of the prescribed
fee, the Registrar shall cavse an examination to be made as 10—

{z) the application’s conformity with the formal requirements of this Act and the
Regulations; and

(b} whether the trade mark is registrable in accordance with Part IV and the Re-
gulations.

(2) If upon the examihation i1t appears that the applicant 1s entitied to the registration
of his trade mark, the Regstrar shall accept the application therefor and cause the irade
mark to be advertised in the Gazetie.

(3) If upon the examination the Registrar objects to the application, he shall notify
the applicant in writing of the objections and shall allow him time, as prescribed, to submit
his observations or to request a hearing and if the applicant fails to pursue his application
witHin the time allowed, he shall be deemed io have withdrawn his application.

(4y Where the Registrar under subsection (3) notifies the apphicant of his objéctions,
he may, following representations by the applicant, accep! the application subject to such
amendments, modifications, conditlons or limitations as he may think fit and if the applicant
does not object to such conditional acceptance and amends his application accordingly, the
Registrar shall cause the application to be advertised 1n the Gazette:

Provided that the Registrar may cause an application to be advertised before accep-
tapce in ahy case where he considers there are exceprional circumnstances for so doing.

(5) In the case of refusal of the application or conditional acceptance to which the
applicant objects the Registrar shall, if required, advise the applicant in writing of the grounds
of his decision including any documents relating thereto,

Opposition,

27, (1} Any person may, within the time prescribed from the date of the advertisement of
an application, give notice to the Registrar of Opposmon to the registration, on the grounds
that such application does not satisfy the requirements of Part IV.

(2) In addition to the grounds referred to in subsection (1) any of the following ghall
also comnstitute grounds for the purpose of opposition to the registration of a trade mark—

{z) where the trade mark resembles, in such a way as to be iikely to decerve or
cause confusion, an ubnregistered trade mark used earhier ik Swaziland by 2
third perty il relation to the same goods or services or closely related goods or
services, provided that an application for the registration of the earlier used
unregistered trade mark is filed at the same time as the nouce of opposition;

(b} whers the trad» mark resembies, In such & way as to be 11ku]y to deceive or
cause conifusion, a business or company name already used in Sweziland by a

third party;



(¢} where the trade mark is filed by the azent or the representative of a third party
who Is the proprietor of the trade mark in another country, without the autho-
rization of such proprietor, u*l'iess the agent or reprasentative Justifies his acfion.

(3) The notice of opposition under thls section shali be given 1n writing in the prescri-
bed manner and shall include a statemert of the grounds of opposition.

(4 Thoe Rezistrar shall send a copy of the notice to the applicant and, within the
prescribed time after receipt thereof, the applicant shall submit to the Registrar, in the prescri-
bed manner, a counter-statement of the grounds on which he relies for his appheation, and if
the applicant does not do so, he shall be deemed to have abandoned his apphication.

(5) Lf the apphcant submits a counter-statement as required by subsection (4), the Re-
gistrar shall furnish a copy thereof to the person giving notice of oppesition, and shall, after
hearing the parties if so reguired, and considering the evidence, decide whether, and subject
to what condrtions or limitations, if any, registration is to be permitted.

(6} Onanappeal from any decision of the Registrar under this section the High Court
may, after hearing the Registrar, permit the trade mark proposed to be registered to be
modified 10 any mannet not substantially afecting the identity thereof, but in any such case
the trade mark as so modifted shall be published in the Gazette befors being registered.

Registration.
28. (1) Whenan apphcation for registration of 2 trade mark has been accepted, and erther—

(a) the applbication has not been opposed aad the ame for notice of opposition has
expired; or

(b) the application has bzen opposed and the opposition has been decided in
favour of the applicant;

the Registrar shall, unless the application has been accepted in error, register the trade mark,
and the trade mark, when registered, shall be regstered as of the date on which the applica-
tion for registration was received, and that date shall be deemed, for the purposes of this Act,
to be the date of registration:

Provided that the provisions of this subsection relating to the date 25 on which a
trade mark shall be registered and to the date 10 be deemed to be the date of régistration shall
a8 respects a trade mark registered under this Act with the benefit of priority under the
Convention, have effect subject to the provisions of the Convention,

(2} On the registration of a trade mark, the Registrar shall cause to be issued tc the
applicant a certificate of registration thereof in the prescribed form and every such registration
shall be published in the Gazetts,

PART VI
DURATION AND RENEWAL OF REGISTRATION

Term of Regisiration and Renewal.

2% {1} The registration of a trade mark shall be for a period of ten vears from the date of
registrafion: but may be renewed from tirne te ume in accordancs with this section.

) Subject to subsection (4}, the Registrar shall, on application made by the registered
pmmmor of awrade matk in Ehe prescribed "nhr‘P er and within the prescribed penod, renew
the registration of the trade mark for a pwmd fien vears from the date of expiration of the
original IBEIS*’ tion or of the last renewal af r:gi‘;t*tmn which date is referred io in this
s=ction as “‘the expiration of the last registration™, provided that the registerad propristor—



{a) submits a statement confirming those goods or services covered by the registra-
tion in respect of which there has been bona fide use of the trade mark in
Swaziland at any tume during the three vears immediately preceding the expira-
tion of the last registration, together with a reproduction of the trade mark
which has been used as aforesaid:; or '

(o) established, to the satisiaction of the Registrar, that special circumstances
prevented use of the trade mark in respect of any of the goads or services cove-
red by the registration during the said period and confirms that thare has been
no intention to abandon the trade mark 10 respect of those geods or services;

(3) For the purpose of subsection (2) —

(a) the use of the whole of a remstered trade mark shall'be deemed to be equivalent
to the use of any registered trade mark being a pait thereof, registered in the
name of the same proprietor by virtue of section 25(1);

(b) where a trade mark has been used In relation to some, but not all, of the goods
or services in respect of which it is registered, such use shall be deemed to be
equivalent to the use of the trade mark in relation to all closely related goods or

ervices 1o respect of which it 1s registered,;

(¢) where a trade mark is applied to goods or services to be exported from Swazi-
land, such use shall be deemed to be equivalent to the use of the trade mark in
relafion to those goods or services in Swaziland;

(d) the vse of an associated registered trade mark, or of the trade mark with addi-
tions or alterations not substantially affecting its identity, may be accepted as
an equivalent for the use of the trade mark.

(4) The renewa] referred to in subsection (2) shall be effected in respect of all goods or
services covered by subsection (2)(a) and (b) and subsection (3)(b).

PART VII
EFFECT OF REGISTRATION, INFRINGEMENT & UNLAWEFUL ACTS

Unregistered Trade Mark.

30. No person shall be entitled to institute any proceedings to prevent, or to recover dama-
ses for, the infringement of an unrezistered trade mark, but nothing in this Act shall be

eemed to aflect rights of action against any person for passing off goods or seTvices as the
the goods or services of another persorn, or the remedies in respect thereof.

Exclusive Right.

31. Subject to this Act and any limitztions or conditions entersd in the Regisier, the reg-
stration of 2 trade mark shall, if valid, give or be deemed to have given the registered pro-
prietor thereof the exclusive right to the use of the trade mark ia relation to the goods or
services in respect of which It 18 registersd, inclading sale, importation and cffer for szie or
importation.

Infringement.

32, (1) The exchusive right referred o in section 31 shali be dezmied to be infringed by any
aerson who, not being the proprietor of the trade mark or 2 regislersd user thereof using by
way of the permitted use, uses & sign either —



(a)

idsatical with or so nearly resembling it as to be likely 1o decelve or cause
coafusion, in the course of trade or business, jarelatior to any goods or services
10 respect of which it 1s registered or in relation to any closely rélated goods or
services and ip such manner as to render the use of the sign likely to be taken
sither —

(i} as being used as a trade mark or business Or COMPAany DAaMme; or

(i} im a case m which the use is upon the goods or in physical rslation
thereto, or 1a relation 1o services, or in an advertising circular or other
advertisement issued to the public, as importing 2 reference to some
person having the right either as proprietor or as a registered user to
use the trade mark, or to goods or services with which such person as
aforeszid is connected in the course of trade or business;

or

(b} identical with or nearly resembling it in the course of trade or business in any
manger likely to impair the distinctive character or acquired reputation of the trade mark.

(2) 'The exclusive right referred to in section 31 shall, subject to subsection (3), also be
deemed to be infringed by any parson who, not being the proprietor of the trade mark or a
registered user thereof using by way of permitted use, does any of the following acts in the
course of trade 1 respect of goods purchased from the proprietor of the trade mark or a
registered Lser —

(a) applying thz trade mark opon the goods after they have under-gone alteration

1)

(e

(d}

as respects their state or condition, get-up or packing;

where the trade mark is upon the goods, altering or obliterating it, whether
wholly or partly;

where the trade mark is upon the goods, and there is also theréon other matter,
being matter indicating a connection in the course of trade between the pro-
prictor or registersd vser and the goods, removing or obliterating, whether
wholly or partly, the trade mark unless that other rmatter is wholly removed or
obiiterated;

where the trade mark is upon the goods, applying any other trade mark to the
goods or adding to the goods any other matier in writing that is likely to injure
the acquired reputation of the trade mark.

{3) The exclusive right givea by registration under section 31 shall not be deemed to be
infringed by the use of any such irade mark by any person —

(a)

(b)

in relation to goods connected v the course of trade with the proprietor or a
registered user of the trade mark if, as to those goods or bulk of which they
{orm a part, the proprietor or the registered user conforming to the permitted
use has applied the trade mark and has not subsequently removed or obhterated
it or has at anv time expressly or impbedly consented to such use of the trade
mark; or

in relation to gonds adapizd to form part of, or to be accessory to, other goods
in relation to which the trade mark hes been registered if the use of the trade
mnark is reasocably Decessary 10 order 1o indiczte that the goods are so adapted;
or



i reiation Lo =oods which have been sold or offered for sale in Swaziland under
the trade mark by the proprietor or anv associated company of the proprietor,
whereever incorporated, or with the propristor’s consent, unless the condition
of the goods 15 modified or impaired after they have besn sold or offered for
sale.

{4} For the purpose of this section, reference 1o the use of a sigu by 2 person not being
the proprietor thereof or a registered user using by way of the permitted use shall be conStrued
as including reference to the audible use of & sign,

Righr 1o continue use,

33. Nothing in this Act shall entitle the proprietor or & registered user of a registered trade
mark to interfere with or restrain the use by any person of a trade mark identical with or
‘nearly resembling it, in relation to goods or services, in relation to which that person or his
predecessor in title hias continuously used that trade mark from a Jdate anterior —

{a) 1othe use of the Airst-mentioned trade mark in relation to those goods or services
by the proprietor or his predecessor in title; or

{(b) to the registration of the first-rentioned trade mark it respect of those goods
or services in the name of the proprietor or his predecessor in title, whichever 1s
the earlier, or to object (on such use being proved) to that person being put on
the Register for that identical or neatly resernbling trade mark in respect of the
same or closely related gooeds or services.

Bona Fide Use of Name or Description und Removal on grounds of non-use.
34, {1 No registration of a trade mark shall interfere with —

(a) the bonpa fide use by any person of his own name or of the name of the geogra-
phical location of his business, or of the name of any of his predecessors In
business: or

(b} the use by any person of any bona fide description of the character or quabity of
his goods or services, not being a description that would be likely to be taken as
wmporting any such reference as is menticned in section 32(1Xa){i).

{2} A registered trade mark may be removed from the Register in respact of any of the
goods or services in respect of which it is registered on application by any aggrieved person to
the Registrar on the ground that up to one month prior to the filing of the applicatico a
wontinuous period of three years or longer has elapsed during which the registered proprietor
nas Dot used the trade mark in relation to those goods or services:

Provided that failure fo use the tr2d2 mark shall not be taken into account where — -

(a) 1t is attributable solely to special circumstances preventing use of the irade
mark and not to any intention to abandon or not to use the trade mark; or

(%) the non-use is within five vears from the date of the registration determimed in
aceordance with section 28(1).
{3) For the purposas of subsection (23 —
(a) the use of the whole of a ragistered trade rmark shall be desmed to bs equivalent
to the use of any registered trade mark, being & part thereof, registered in the
name of the sams proprigtor by virtue of saction 25(1);



(b) where 2 trade mark has been used in relation to some, but not all, of the goods
or services n respect of which it 1s ragistered, such use shall be deemed to de
equivalent to the use of the trade mark in reiation to 21l closely related goods or
services in I'ﬂSpECt of which 1t 15 I'V;,!StCI'&Cl,

{c) where a trade mark 1s applied to goods or services to be exported from the
country, such usé shall be deemed to be equivaien: to the use of the trade mark
10 relation to those goods or services 1o Swaziland;

(d) the use of the trade mark with additions or alterations not substantially affact-
ing its identty, may be accepied as an eguivalent for the us= of the tradz mirk,

Power of Registrar ro permit amendment of applicarion, erc,

35. {1) The Registrar may at any tims béfore registration of a trade mark permit the
L

applicant 1o amend his application or any document relating to the applhication or procesdings
before him on such terms as to costs 28 he may determine,

{2) Ifrightsin a trade mark which is the subject of a pepding anplication have been
fawfully acquired by any person (including a body incorporate) other than the applicant on or
after the date of apphcauo;., the Registrar may, if satisfied that it is proper to do so and on
payment of the prescribed fee, permit the aoplicant or such other person to zmend the appli-
cation by the substitution of the name of that other person as applicant for registration.

Alreration of registered rrade mark.
36. (1) The remstered propretor of a trade mark may, on payment of the prescribed fae

and in the prescribed manner, apply to the Ragisirar for leave to add to or alter the trade
mark in any manner not substantially affacting the character thereof,

(2) An application under this section shail be published in the Gazetie and sections 26,
27 and 28 shall, mutatis muatandis, apply thersto.

Rectificarion,

37.  Any person aggrieved by the non-insertion 1o or omussion from the Register of anentry,
or by any entry made 1n the Register without sufficient cavse, or by any entry wrongly re-
maining on the Register, or by any error or defect in any entry in the Register, may apply 1o
the Registrar, and the Registrar may make such order for making, expunging or varving
the entry 2s he may determine.

Fraud in the Registration, Renewal, Assignment or Transmission,

38,  Incase of frand in the regtstration, renewsl, assignment, or transmission of a registered
trade mark, the Registrar may himself ractify the Register as he may determine.

Breach of condirion.

39, The Registrar may make such order as he may think it for expunging or varying the
registrationn of a trade mark on the ground of any contravention of or faliure to ohserve
2 condition entered on the Registar in relation thereto.

Correstion of the Register,
4G, i1y The Registrer may, an application made 153 the prescribed manner by the registered
STOPrieioT —
(a) corract any erTcr inthe name, addrass or description of the remstered propristor
of a trade mark;



enler any change in the name, address or description of the person who s re-
gistered as proprietor of a trade smark;

o

(c) cancel the eptry of a trade mark in the Register;

(d) strike out any zoods or services from those in respect of which 2 trade mark 13
registered:

{e) enter & discianmer or memorandum relating 1o a trade mark which doss not in
apy way extend the rights given by the existing registration of the trade mark.

(2} The Registrar may, on application made in the prescribed manner by a registered
user of a trade mark, correct ahy error or enter any change in the name, address or description
of the registered user.

PART VIII

ASSIGNMENTS AND TRANSMISSIONS

Assignments and iransmissions.

21, (I3 Notwithistanding any law to the contrary, a pending trade mark or a registered
trade mark shall be, and shall be deemed always to have been, assignable and transmissibie
in respect either of all the zoods or services in respect of which it is applied for, registered, or
was registered as the case may be, or of some, but nat all, of those goods or services.

(2} Awn assignment or transmission shall, be invalid if the assignment or transmission is
iikely to deceive or cause confusion, particularly in regard to the nature, origin, mapufacrtu-
ring process, characteristics, or suitability for their purpose, of the goods or cervices in rela-
tion to which the trade mark is intended to be usad or is being used.

(3} A person entitled by assignment or transmission to a pending trade mark or to a
registered trade mark shall make apphcation to the Registrar in the prescribed manner (o
vagister his title.

(4) On receipt of an application referred to in subsection (3) in zespect of a registered
trade mark, the Registrar shall cause the particulars of the assignment or trapsmission o be
entered 1n the Register and where the application 18 1 respect of a pending trade mark, the
particulars of the assighment or transmission shall be provisionally recorded, and, upon re-
gistration of the trade mark, shall be entered in the Register.

(3) Assigoments end trabsmissicns of pending trade marks or of registered trade
narks shall have no effect ageinst third parties untl] the particulars thereof are eniered in the
eoister. ' .
{6, Subject to this Act, the person for the time being entered in the Register as pro-
prietor of a trade mark shall, subject to any rights appearing from the Register to be vestad
in any other person, have power to assign the trade mark and to give effectual receipts for any
consideration for an assignmen? thereof.

PART IX
REGISTERED USERS

Registered Users.

42, (I} Subiect to section 43, 44 and 45, & person other then the proprizstor of 2 remisterad
trade mmark mey be registersd 2s a registered user there of inrespect of all or aby of the goods
oT services 10 respect of which it is registered.



(2) The use of a trade mark by a regisiered user thereof in relation to goods or services
with which he i1s connected in the course of trade or business and 1n respect of which for the
time being the trade rmark remains registersd, in compliance with 2ny conditions or restrict-
tons to which his registration 1s subject, shall be permitted vse of the trade mark.

{3) The permitted use of a trade mark shall be decmed 1o he used by the proprietor-
thersof, and shall be deemed ot to be used by & person other than the proprisior,

(4} Subject to any agreement subsisting between the partiss, a registered user of &

trade mark shall be entitied to request the propricior thereof to take procesdings to prevent
infringement thereol and, if the proprietor refuses or preveani infringement thereof and,
if the proprietor refuses or neglecis to do so within two months after beingse reguested
the tegistersd user may institute proceedings for infringement in his own name as il he
were the propriztor, joining the proprietor as a defendant.

Registration of Registered User,

43. (1) Whan it is proposed that a person be registered as a registered user of a trade mark
an applcation therefor zhall be rnade in the prescribad manner jointly by the registered pro-
prietor 2nd the proposed registered user who shall furnmish the Registrar —

(2} either with information that the proposed rezistered user is wirolly controlled
by the registersd proprietor and that thare 15 no other contractuzl relationship
between the parties, or with a copy of the licenze contrast betwszzn fhe parties
and

(b} with a statement containing —
(1) fhe identity or the registered trade mark;
{iI) the name and address of the resistered proprietor;

{ii) the name and address of the proposed ragisterad user;

(v} the goods or services in respect of which the registered user 15 proposed
1o be registered;

(v} the restrictions on use, if any, by the proposed registered user; and
{vi} the period of permirted use.

{2y When the recuirements of subsection (1} have been complied with and the Re-
gistrar, after considering the mnformation furnished 1o him under that subsection, 15 satisfied
that in all the circumstances the proposed use of the trade mark by the proposed registered
user, subject to any conditions or restrictions which he-thinks proper, would not be conrrary
to the public interest, he may regtster the proposed registered usar ag a registersd user o
respect of the goods or services as to which he is so satisfisd.

Guaranree of conrol.

1ea

44 {17 Alicence contract shail be Invalid in the absense of relations or stipuiations batwess
the rerisiered propristor of the trade mark and the proposed registered user, ensuning effec-
tive control by the registered proprietor of the quality of the goods or services of the propased
registerad vser in relation to which the trade mark is {o be vsed.

{2} Inthe absence of anv provision to the contrary in the lzence contract, the grant of
a licence shall not prevent the regisiered propristor irom graning further licences f ir
parties ot from using the trade mark nimsell.

{3} The grant of an sxciusive licence shz!l preveat tn

oi the remistersd DroToigior irom grant
ing further licences to third parties end from wsing the tréde mark himsal



(4) In the absence of 2ny provision to the contrary in the licence contract, the regste-
red user shall be entitled to use the trade mark during the whole duration of the registration,
including renewals, 1n the entire geoeraphical area of Swaziland, and in respect of all the
goods or services for which the trade mark is registered. subject 1o ary conditions of Hmita-
tions entered in the Register.

Approval of licence confracis.

45, The Minister may, taking into account the national needs of Swarziland, 1ts economic
development and any other relevant factors by order, provide that, on pain of ipvahdity,
licence contracts of any categones of themn, and amendments or renewal of such contracts,
shall require his approval.

Variation and Canrellation.
46. Without prejudice to section 37, the registration of 2 person 25 a registered user —

{a) mayv be varied by the Registrar on the joiunt application in writing 1n the pre-
scribed manner of the registered proprietor dand the registered user who shall,
in amending a previous registration of the licence contract, take info account
the facts, procedures, Regulations, and any other reguirements considered at
the time of the previous regstration of the licence contract between the regi-
stered proprietor and the then proposed registered user;

(b) may be cancelled by the Registrar on the joint application in writing in the
prescribed manner of the registered proprietar and the registered user.

Frohibition of assignments and sub-ficences.

47, A licence shall not be zssignable to a third party and the registered vser shall not be
entitled to grant sub-licences.

PART X

APPEALS AND LEGAL PROCEEDINGS

Appeals.

48. Except as otherwise provided in this Act, a person aggrieved by the decision of the
tegistrar may appeal therefrom to the High Court (hereinafter referted to £s “the Court™)
and the Figh Court Rules shall apply to such appeal.

Reference to the High Court by Registrar.

49, When any matter to be decided by the Registrar under this Act appears to him to
involve a point of law or to be of unusue] importance or complexity, he may, after giving
polire to the persons cencerned, Tefer such matter (o the High Court for 2 decision and shal)
thersafter, i1 relation 10 such matter, act in accordance with the decision of the Court.

Validiry of Registraiion.

50.  Inalllegat proceedings relating to a registerad trade mark (inctuéing applications under
action 37), the fact that a persorn 1s regstered as proprietor of the trade matk shall be prima
facie avidence of the vabdity.of the origingl ragistration of the meark znd of all subssquent

assignments and transmissions thereof.



Cerfification of Validiry,

31, Ino any legal proceedings in which the validity of the registration of a registered trade
mark comes into guestion and 15 decided in favour of the proprietor of the trade mark the
Court may cerilfy to that effect.

Registrar’'s Right 1o Appear.

52. (1} Inany legal procesdings in which the relief sought includes alteration or rectifica-
tior of the Register, the Registrar shall have the right to appear and be heard, and shall appear
if so directed by the Court.

(2} Unless orherwise directed by the Court, the Registrar, in lien of appearing and
being heard, may submit to the Court a statemen® in writ’mg, signed by him, giving particulars
of any proceedings before him in relation to the matter in issue or of the grounds of any deci-
sion given by him affecting it or of the practice of the Trade Marks Office in like cases or of
such other matters relevant to the issues, and within his knowledge as Registrar, as be thinks
fit, and the statement shali be deemed to form part of the evidence in the proceedings.

Court’s power of Review.

- 533, The Court, in dedhing with any question of the rectification of the Register {including
all applications under section 37}, shall have power fo review any dectsion of the Registrar
reiating 1o the entry in question or the correction sought to be made.

Courl’'s Discrezion.

54, In any appeal from a decision of the Registrar to the Court, the Court shell have and
exercise the same discretionary powers as under this Act are conferred upon the Registrar.

PART X7

OFFEWNCES AND PENALTIES

Falsification of Entries on Register,

55, Any person who makes or causes to be made a false entry in the Register, ar a writing
falsely parpoting to be a copy of 2n entry in the Register, or who produces or tenders in evi-
dence any such writing, knowing the entry or writing to be false, shall be guilty of an offence.

Falsely representing a Trode Mark as Regisiered.

35, (13 Apy person shall be guilty of an offence if he knowingly rmakes a representation —
(a) with respect to 2 trads mark not being a registered trade mark to the effect that
it is 2 registered trade mark;

(b) with respect to a part of a remsiered trade mark not being a part separately
regisierad as 2 trade rnark to the effect that it 1s so registered,;

{¢) tothe effect that a regsterad trade mark 15 registered nrespect of any goods ar
services in respect of which it 1s not registered; or

{d} 1o the effect that the registranion of a trade mark gives an exclusive right to the
use thereol in any orcumstancss in which, having regard to imitations entereg
In the Register, the ragisiration does not give that right.

{2} Forthe nurposes of this section, the vs2 in Swenlend inrefation to a {rade mark of
the word “registered™ or the s¥mbol R, or of any other word or svmbol referring, x\-'hether
ﬂx:)res:sl} or imphedly, to regisiretion, shall be deemed tc import & reference fo 2 regisiration

in the Regisier, except —




{2) where that word or symbo! 1s ased in physical association with other words
delineated in characters at {east as large as those in which that wo rd or svmbol
iz delineated and indicating that the reference is {o registration a8 2 trade mark
under the law of a country outside Swazitand being a country under the Jaw of
which the registration referred to 15 1 fact 1n foree;

(b} where that word (being a word other than the word “registered”) or symbol is
of ttself such as to indicate that the reference is i such registration asis referred
to 1n paragraph (a); or

¢} where that werd or symbol is psed in relation to a trade mark registered as a
trade miark under the law of a country cutside Swazitand and in relation to
goods or seTvices 1o be exportad to that country;

Deceiving the Registrar or orher Officer.

{1} Any person who —

(a) for the purpese of deceiving the Registrar or any other Officer of the Trade
Marks Office 1n the performance of any function under this Act; or

{b) for the purpose of procuring or influencing the doing or omission of  anvthing
10 relation to this Act or any matter thereunder;

makes or submits z false statemsnt or representation, whether orally or in writing, knawing
the same to be false, shall be guilty of an offence,

(2} Any person who has made a statement or representation whether orally or in wri-
ting, not knowing It to be false, for the purpose or procuring or influencing the doing or
omission of anything in rejation to this Act or any matter there-under, shall advise the Re-
gistrar forthwith of such falsity on becoming aware of it and if he fails to do so he shall be
cuilty of an offence:

FPenalties,

o
1]
o]

58.  Any person who 1s convicted of an offence under this Act shall be hable to a fi
E2000 or 1o imprisonment for six months or both.

PART XII
TRANSITIONAL AND OTHER FROVISIONS

Reclassification of exisiing rrade marks.

39, Ewvery trade mark which, on the commencement of this Act, s registersd and classified
under 2 classificabion other than the [nternational Classification shall, upon application for
the renewal thereof under section 29, be reclassified in accordance with the International
Classification.

Validitv of Existing Registraiion,

63. (1) Subiject to this section, the validity of the onigingl remstration of any frade mark in
the Rezister of Trade Marks exisiing at the cornmencement of this Act shall be determined ia
accordance with the law In force at the date of that registratior, end any such wrade mark shall
1etain its original dats of registration but for 21l other purposes shall be deemed to have baen
registered under this Act.



(2y No trade mark which had been registered at ihe commencement of this  Act shall
be removed from the Register on the ground that it was not regisirable under the law in force
at the date of its registration and the trade mark shall remain in force In Swaziland  Tor the
rernzinder of the unexpired peried for which 1t was in force under the previous law.

(3) Nothing in this Act shall be construed as tnvalidating the original registzation of a
trade mark which immediately before the commencement of this Act was validly registered.

(4) Where a person is registered as a registered user of a trade mark on an  application
rnade within one year ftom the commencement of this Act, section 42(3) shall have effect in
relation to any previous use (whether before or after the commencement of this Act) of the
trade mark by that person, being use in relation to the goods or services in Tespect of which
he is registerad and, where he is registered subject to conditions or restrictions, being use such
as 1o comply substantially therewith, as if that previous use hiad been permitied use.

Pending applications, proceedings, erc.

61. Al applications for registration of trade marks and all other matters relating to trade
mirks which, on the commencement of this Act, are pending shall be governed by this Act
andzs if they had been made or anisen, as the case may be. under this Act.

Regisiration of Trade Marks Agents,

62. (1) Any person desirous of acting as an agent for an applicant, proprietor, registered
user or other person concerned in any proceeding or matter before or affecting the Registrar
under this Act and the Regulations, shall apply to the Registrar in the prescribed manner to
be enterad on the Register of Trade Marks Agents to be kept by the Registrar.

(2) The gualifications for a person to be entered oo the Remster of Trade Marks
Agents shall be as prescribed.
Disapplication of Patents, Designs and Trade Marks Act, 1936,

63. The Patents, Designs and Trade Marks Act, 193%, shall, upon the commencement of
this Act, cease to apply to trade marks.
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