IN THE HIGH COURT OF TANZANIA

DAR ES SALAAM MAIN REGISTRY

AT DAR ES SALAAM

MISCELLANEOUS CIVIL CAUSE NO. 26 OF 2021
IN THE MATTER OF THE
CONSTITUTION OF THE UNITED REPUBLIC OF TANZANIA 1977
AS AMENDED FROM TIME TO TIME [CAP. 2 R.E. 2002]

AND

IN THE MATTER OF BASIC RIGHTS AND DUTIES ENFORCEMENT
ACT [CAP. 3 R.E. 2019]
AND
IN THE MATTER OF A CONSTITUTION PETITION TO CHALLENGE
THE CONSTITUTIONALITY OF SECTIONS 9 (b) OF THE MEDIA

SERVICES ACT NO. 12 OF 2016
BETWEEN
PRISCA NYANG'UBA CHOGERO........c0uu: P —— +APPLICANT
VERSUS
THE ATTORNEY GENERAL OF THE UNITED

REPUBLIC OF TANZANIA.............. S -+RESPONDENT
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JUDGMENT

Date of Last Oder: 10/03/2022
Date of Ruling: 26/04/2022

MARUMA, J.

The petitioner, Prisca Nyang'uba Chongera by way of chamber
summons instituted the application under the provisions of Articles 26 (2)
and 30 (3) of the Constitution of the United Republic of Tanzania,
Sections 4 and 5 of the Basic Rights and Duties Enforcement Act, [Cap 3
R.E 2019] and Rule 4 of the Basic Rights and Duties Enforcement

‘(Practice and Procedure) Rules, 2014 and prayed for the following orders:

(@) The provisions of sections 9 (b) of the Media Services Act No.
12 of 2016 are unconstitutional for offending the provisions
of Article 18 of the Constitution of the United Republic of

Tanzania of 1977 as amended.

(b) The provisions of sections 9 (b) of the Media Services

Act No 12 of 2016 are unconstitutional for offending the



provisions of Article 13 (6)(a) of the Constitution of the

United Republic of Tanzania of 1977 as amended.

(c) That the provisions of sections 9 (b) of the Media Services
Act No. 12 of 2016 be declared null and void, and expunged

from the statute.
(d) Each party bear its own costs.

The originating summons was accompanied by the affidavits of
the petitioner herein stating the reasons why the intended prayers
should be granted. While on the other side the respondent filed the
respective counter affidavit stating the reasons why the prayers

contained in the chamber summons should not be granted.

This petition was heard by way of written submissions whereby
Mr. Mpale Kaba Mpoki, Advocate represented the petitioner and the

respondent was represented by Ms, Lucy L, Kimaryo, State Attorney.

The brief genesis of this petition is from the facts that the
Petitioner herein who is a Lawyer by profession is a regular reader of a
newspaper in the name and style of Uhuru Newspaper. It is alleged that
on the 11" day of August 2021 the Director of Information Services

suspended the license for printing, publishing and circulating the said



Uhuru newspaper for 14 days, for publishing an article titled "Sina
wazo kuwania Urais 2025- Samia". The public was informed that,
the Article was reckless and falsified, with information which was
maliciously or fraudulently fabricated and that the news was knowingly
false or without reasonable ground believing it to be true. Further, the
said piece of news was seditious in that, it rose discontent or
disaffection amongst the people. And lastly, that the news article
promoted feelings of ill-will and hostility between different categories of
people in the United Republic. Based on that order the petitioner
alleged that, the suspension of publication, printing and circulation of
the newspaper violated her right guaranteed under Article 18 of the

Constitution of the URT. Hence this petition.

Submitting in support of the petition Mr. Mpoki, the learned
advocate established that, the Petitioner has brought this petition
before of suspending the publication and distribution of Uhuru
Newspaper for 14 days. He stated that, the Director did so by virtue of
power conferred upon him under section 9 (b) of the Media Services
Act (henceforth the Act) without due process of law as a result the
fundamental rights guaranteed under Articles 18, 13 (6) (a) and 15 of

the Constitution were violated.



Submitting on the unjust violation Mr. Mpoki argued that, the
petitioner’s right to receive information was curtailed and further to that
her right to seek, receive and disseminate information as provided in
the Constitution was violated. He also stated that the act of not calling
the owners to defend themselves was a violation of the principle of
natural justice and that, the said act of cancellation of license to print
newspapers has a chilling effect on the exercise of the Constitutional
right to seek, receive and impart information which is contrary to the

principle of natural justice.

He further alleged that, there is a right for a person aggrieved to
appeal to against the Order, but in the section which provides for the
right to appeal, provide only three grounds of appeal which is a
curtailment and violation of fair hearing and the right to be heard, as
provided for in the constitution. He added further that, there is a room
for a person aggrieved to seek redress to the Minister, whatever the
term means, which is another violation as the Constitution allows a
person aggrieved to appeal and not to seek redress as indicated under

section 10(1) and (3) of the Media.

Clarifying the petitioner’s claims, he suggested four issues to

assist the Court in determination of the petition. One whether the



provisions of section 9 (b) of the Media Services Act is violates Article
18 of the Constitution of URT. Secondly, whether section 10 (1) and (3)
of the Media Services Act violate Article 13 (6) (c) of the Constitution of
the United Republic of Tanzania. Thirdly, if the answers to issues 1 and
2 are in the affirmative, what remedies are available to the parties and

fourthly to what reliefs are the parties entitled.

To support his arguments, he referred this Court to international
instruments including the Universal Declaration of Human Rights’ UDHR
reference to Article 19, the International Covenant on Civil and Political
Rights (ICCPR) reference to Article 19. Also, Article 9 of the Africaﬁ
Charter of Human and Peoples Right and the United Nations Committee
of Human Rights vide General Comment No 34 (CCPR/C/GC/34) and
Article 19 61’ International Covenant on Civil and Political Rights. He
also made reference to judicial authorities in several jurisdictions such
as the Kenyan case of Cord vs. The Republic of Kenya & Others
H.C Petition No. 628 of 2014, The Ugandan case of Charles
Onyango Obbo & Another vs Attorney General (Constitutional
Appeal No. 2 of 2002) and the case of Indian Express Newspaper
Vs Union of India & Another 1986 AIR.515. Also, the cases of the

East Africa Court of Justice in the case of Burundi Journalist Union



vs Attorney General of Burundi Reference No. 7 of 2013 and the
South African case of Print Media South African and Another vs.
Minister of Home Affairs & Another 2012 ZACC 22 were referred,
all of these emphasizing on the importance of freedom of expression as

the lifeblood of an open and democratic society.

Clarifying further, he submitted that section 9 (b) of the Media
Services Act, limits the enjoyment of the applicant's freedom oi"
expression contrary to the principle of proportionality tests and referred
this Court to the cases of Kukutia Ole Pumbuni & Another vs. AG
& Another (1993) TLR 159 of page 161, DPP vs Daudi Pete
(1993,) TLR 22 at page 35 and Maneka Gandhi vs. Union of India

of India (1978) 2 SCR 621.

In reply to the petition, Ms. Lucy Kimaryo, the learned State
Attorney adopting the Respondent’s reply to the petition and counter
affidavit to the petition. She started by pointing out that, the Petition
seeks to challenge the provision of section Q(b) of the Media Services
Act and not section 10(1) and (3) of the Act, making reference to the
cause of action for this petition from paragraph (e), (f), (g) and facts
relied upon and paragraph 6, 7 and 8 of the Petitioner's Affidavit in

support of ‘the Originating Summon. She also drew attention of this



court on the proposed issues by the petitioner and made reference to
the case of Juma Issa Ramadhan vs Mkurugenzi Mkuu Shirika la
Bandari Zanzibar, Civil Appeal No. 47 of 2018 (TZCA
Unreported) at page 12 and the case of Ex- B.S356 S/Sgt
Sylivester S. Nyanda vs. The Inspector General of Police &
Another at page 11. Also, the case of James Burchard Rugemalira
vs the Republic, Criminal Appeal No. 391 Of 2017 CAT Dar es Salaam
(unreported) page 16 and that of Tina & Co Limited & 2 Others vs
Eurafrican Bank (T) Ltd, Civil Application No.86 of 2015 (CAT

Unreported) at page 5 and 6 were referred to the Court.

Addressing the issue on whether Section 9(b) of the Media
Service Act violates the provisions of Article 13 (6) (a) of the
Constitution. Her stance was that, the Applicant's allegation is without
merit. She based on the principle that, there is presumption of
constitutionality of statute until that presumption is rebutted by the
Petitioner. She said this can be done by adducing to the Court evidence
to the standard required under the constitutional petition. Supporting
her stand with the settled position of the law she echoed that, a mere
possibility that the law will be abused in its operation will not render the

provision of the law unconstitutional as held in the case of Attorney



General & 2 Others Vs. Bob Chacha Wangwe, Civil Appeal No.
138 of 2019 [2019] TZCA 346 (16 October 2019) citing with
approval the case of Rev. Christopher Mtikila vs Attorney General

[1995] TLR 31 at page 55.

She argued therefore, that under the instant case, the media
houses have rights and obligations under the Constitution and other
laws of the land including the Media Services Act as reflected under
Section 7 of the Act to observe the terms and condition for which the
licence to operate was granted. That is why, the Director under the
Media Services Act has been given power to reject applications of
licences which do not comply with the requirements as stated under
Section 9(a) of the Media Act and to suspend or cancel licence for those
who breach the terms and conditions under the licence. She further
pointed out that like any other fundamental rights, the right to
information is not absolute. She argued that, that right is subjected to
limitations enshrined under Article 29, 30(2) of the Constitution and
Section 7(3) of the Media Services Act, to ensure that the right is
experienced with due regard to the rights and freedoms of others,
collective security, morality, public interests, and common interest of

the concerned society. In support of her argument she referred the



Court to the case of Julius Ishengoma Francis Ndyanabo vs.
Attorney General 12004] TLR 16. Finally, she convinced this Court
that, this is not a moment to invoke its power to declare the impugned
provision as unconstitutional guided by the warning of the Court of

Appeal in Attorney General vs W. K. Butambala [1993] TLR 46.

She also invited this Court to seek inspiration of the Court of
Appeal of Tanzania when addressing the remedy on the abuse of power
by the Director of Public Prosecutions, as settled in the case of
Attorney General Vs. Dickson Paul Sanga, (Civil Appeal 175 of
2020) [2020] TZCA 371 (05 August 2020) at page 68-69 where it

was held;

"Apart from agreeing with the Solicitor General, it is our firm view
that the Constitution which is the supreme law of the land frowns
on the abuse or misuse of procedures in dispensing criminal
justice. Thus, in case of any abuse by the DPP the safeguard and
remedy is to seek judicial review before the High Court by
invoking the Law Reform (Fatal Accidents and Miscellaneous
Provisions) Act, [CAP 310 R.E.2002] as correctly asserted by the

Solicitor General"
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In determination of this petition, it is better for us to be very clear
from the beginning that, the genesis of this application is the breach of
constitutional right guaranteed under the Article 18 of the Constitutional
of the United Republic of Tanzania of 1977 (referred herein URT) as
amended. It is the petitioner’s claim that her constitutional right has
been violated by the act of suspension of Uhuru newspaper for 14 days,
the order given by the director of information on 11" August 2021 while
exercising powers conferred to him under section 9 (b) of the Media
Service Act No. 12 of 2016.

The petitioner’s claim is that being a reader of Uhuru News Paper,
its suspension has violated her rights of receiving and seeking
information which she used to enjoy from the said newspaper. As a
result, the alleged act of suspension violated her rights under Article 18
of the Constitution.

Looking at the petition itself, it has been brought under the
originating summons through the provisions of Articles of Article 26 (2)
and 30 (3) of the URT, section 4 and 5 of the Basic Rights and Duties
Enforcement Act, Cap 3 RE 2019 (referred herein as BRADEA) and Rule
4 of the Basic Rights and Duties Enforcement ( Practice and

Procedures) Rules of 2014,
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Why this petition was brought under the above cited provisions?
The answer is at the preamble of the BRADEA which states the purpose
of the Act that, it is |

“an act to provide for the procedures for enforcement of
constitutional basic rights and duties and related matters”.

Therefore, as the petitioner’s claim is based on the violation or
infringement of Article 18 of the Constitution (URT) this is the right
forum for her to have an effective remedy she sought for. This is
provided under article 30 (3) of the Constitution (URT) that,

“ Any person alleging that any provision of this part of this
chapter or - in any law concerning his rights or duty owed to him has
been, is being or is likely to be violated by any person within the URT
may bring a proceeding for redress in the High Court.”

As alluded to above this petition has been preferred by originating
summons as per the requirement of section 4 of BRADEA, reads that,

“Where any person alleged that any provision of article 12-29 has
been, is being or is likely to be contravened with him, he may,
“without prejudice” to any other action to the same matter that is
lawful available apply to the High Court for redress”.

Basing on the above position, the petitioner “without being

prejudice” with any other action is rightly before this Constitutional
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Court to challenge the provision of section 9 of the Media Service Act to
be unconstitutional, so that the act under section 9 (b) of the Media
Service Act be declared by this Court to be null and void.

Coming to the contents and reliefs in the originating summons
which was filed 1* October, 2021. Starting with the reliefs sought
therein as produce hereunder include:

a) The provision of section 9 (b) of the Media Services Act No.12 of
2016 are unconstitutional for offending the provisions of Article 18
of the Constitution of the United Republic of Tanzania of 1977 as
amended.

b) The provision of section 9(b) of the Media Services Act No. 12 of
2016 are unconstitutional for offending the provision of Article
13(6) (a) of the Constitution of the United Republic of Tanzania of
1977 as amended. |

c) That the provisions of section 9 (b) of the Media Act No. 12 of
2016 be declared null and void, and expunged from the Statute.
Moreover, these reliefs sought were supported by the facts in the

affidavit of the petitioner, Prisca Nyang'uba Chogero. Among them
establishing the violation of the claimed right under Article 18 of the

Constitution are in paragraphs 6, 7, and 8, as reproduced hereunder:
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